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I. INTRODUCTION 

 

In October 1990, Congress enacted § 203(b)(5) of the Immigration and Nationality 

Act (‘INA”) of 1990, which provides that an alien investor may qualify for preferred visa 

status if the alien is “seeking to enter the United States for the purpose of engaging in a 

new commercial enterprise,” “which the alien has established,” and “which will benefit the 

United States economy and create fulltime employment for not fewer than 10 United States 

citizens” or lawful aliens. U.S.C. § 1153(b)(5)(A); R.L. Inv Ltd. Partners v. INS, 86 F. 

Supp.2d 1014, 1016 (D. Haw. 2000). 

Because the immigrant investor program is the fifth preference in the “employment-

based” visa preference category, it is commonly referred to as the “EB-5” program. The 

EB-5 program grants lawful permanent resident status in the United States to those who 

make qualifying investments under the Immigrant Investor Law, 8 U.S.C. §§ 

1153(b)(5)1186 b; 8 C.F.R. §§ 204.6, 216.6, Chang v. United States, 327 F.3d 911, 915 

(2003). 

It is undisputed that EB-5 investors as Plaintiffs in this case are motivated by their 

desire for U.S. permanent residency status rather than a financial return.  

When if Plaintiffs complaints are not a foundation based on “securities” then 

neither Washington State Securities Act (“WSSA”) nor Securities & Exchange 

Commissioner (“SEC”) under 15 U.S.C. § 77r have no jurisdiction with no authorities to 

pursuit this case, especially this case affect seriously to public disguise about Washington 

State Court have general jurisdiction over federal matter jurisdiction of Immigration and 

Nationality Act (“INA”), which will misapplied by many of EB 5 investors under visa 

retrogression statue to pushing their case into State Court system. Frederikson v. Poloway, 

637 F.2d 1147, 1153-54 (7th Cir.), cert. denied, 451 U.S. 1017 (1981) (dismissal because 

no security involved) 

Beside this is not a securities, the investment from EB 5 pilot program are under 

Federal question jurisdiction with exemption to registered with the Securities and 

Exchange Commission (the “SEC”) and Washington State Securities Act (“WSSA”) see 

Appendix I1. In other words, claims that are based on limited jurisdiction of federal law 

are to be heard in federal courts. In addition, federal courts exercise “diversity jurisdiction” 

https://scholar.google.com/scholar_case?case=14782710950687397582&q=move+to+dismiss+for+lack+of+subject+matter+jurisdiction&hl=en&as_sdt=4,48
https://scholar.google.com/scholar_case?case=14782710950687397582&q=move+to+dismiss+for+lack+of+subject+matter+jurisdiction&hl=en&as_sdt=4,48
https://scholar.google.com/scholar_case?about=3599849460059475674&q=move+to+dismiss+for+lack+of+subject+matter+jurisdiction&hl=en&as_sdt=4,48
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over cases (i) where the amount in controversy (generally, the damages the plaintiff claims) 

exceeds $75,000, and (ii) the parties are citizens of different states—in legal jargon, where 

there is “diversity of citizenship.”  

This Court should examine this appeal case de novo for original Temporal Restrain 

Order (“TRO”) in December 8, 2015, which also be ignored by the Trial Court. The initial 

TRO with violation constitution law for Due Process Clause of the 14th Amendments. 

Eventually, this case Summon & Complaint issued Case Number: 15-2-28694-3 from King 

County Superior Court Clerk office at November 30, 2015 (Dock No-1) and Summon & 

Complaint received by Defendant at December 11, 2015 after Ex parte TRO be granted at 

December 8, 2016 (Dock No. -8) (Appendix jj). Although the Superior Court 

Commissioner Honorable Carlos Velategui warned Plaintiff violated Due Process Clause 

of the 14th Amendment of Connecticut vs. Doehr, 501 U.S. 1 (1991) (Appendix HH at 

page 17-18) but TRO still be issued. The worse circumstance that Plaintiff * & Plaintiffs’ 

Counsel act in bad faith to cheated Commissioner Carlos Velategui stated Plaintiffs could 

only attached Defendants’ business escrow account (Appendix HH at page 18 line 20) 

but when Counsel presented a propose order for Commissioner signature was not only 

attach Defendants escrow accounts but all Defendants business accounts. (Appendix II) * 

in Eastwest Bank. Which cause serious damaged for business operation with almost 

casualties for ship operation.     

 

*At TRO order stated at page 4 line 3-4 stated at (1) withdrawing, wiring, transferring, expending, or debiting 

fund from any and all account owned by GREAT OCEAN CAPITAL HOLDING, LLC at East West Bank, 

This includes but is not limited to account ending in 5167. 5167 was a escrow account at that time.  

On date of December 18, 2015, The Trial Court converted TRO to preliminary 

injunction hearing, which was under lack of personal & subject jurisdiction and venue, 

Judge Suzanne R. Parisan biased abused her discretion with Judge signature crossed out 

“This Court has personal and subject matter jurisdiction and venue is proper “ for issued 

her order, Which meaning judge’s order lack of jurisdiction to convert TRO for preliminary 

injunction order (Appendix K1) including WSSA. therefore, that order must be void under 

CR 60 (b) (3)(5).  

This case lasting for almost 3 years but continuing spin and not resolved with 
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personal & subject matter Jurisdiction. The Supreme Court need to review “lack of 

personal & subject matter jurisdiction and venue before substantive merit.                           

 

* Plaintiff as EB 5 applicants intend to withdraw dismiss their application due face China visa 

retrogression and her parent own financial problems and forced CHENS refund her EB 5 investment, which 

CHENS asked if they must withdraw their application if their EB 5 fund return. They refused and insisted 

take both of “green card” & “money back” and CHENS can not break the law and refused then they created 

this law suit.  

 

See below: 

 

II. IDENTIFY OF PETITIONERS 

 

Defendants/Petitioner, Huy Ying Chen & Wang Xue Ping, (hereinafter referred to 

as “CHENS”) through Pro Se, hereby petitions the Supreme Court of Washington State, 

pursuant to Washington State. RAP rule 13.4 for discretionary review the decision 

designated in Appendix A and Appendix B  as order denied by COA’s Panel of the Court 

of Appeals Division 1 of dated October 15, 2018 Appendix A and order denied CHENS’ 

reconsideration Appendix B dated November 19, 2018 for case No. 76576-1-I 

 

III.  STANDARD FOR ACCEPTANCE OF REVIEW 

 

The Petitioner seek discretion review of the denied order for motion for modify 

ruling by Court of Appellate Division 1 (“COA”) Chief Administration Clerk / 

Commissioner & Panel of the Court of Appeals Division 1 on dated of October 08, 2018 

and also denied Petitioner reconsideration at November 7, 2018, A true and correct copy 

of the Order denied is attached to the Notice for Discretionary Review as Appendix A to 

this motion.  

Pursuing RAP 13.4 (b) "A petition for review will be accepted by the Supreme 

Court only: (1) If the decision of the Court of Appeals is in conflict with a decision of the 

Supreme Court; or (2) If the decision of the Court of Appeals is in conflict with another 

decision of the Court of Appeals; or (3) If a significant question of law under the 
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Constitution of the State of Washington or of the United States is involved; or (4) If the 

petition involves an issue of substantial public interest that should be determined by the 

Supreme Court.  

With " RAP 13.4(b)(1)(3)(4). Petitioner alleged the case must applied under a 

procedural proceeding law of lack of jurisdiction & lack of standing without substantive 

merit law. 

 

V.  ISSUES PRESENTED FOR DISCRETIONARY REVIEW  

    

The issues for this discretion review presenting to the Supreme Court are for COA’s 

Panel affirmed The Trial Court order and denied Petitioner’s reconsideration.  

 

The issues as follows: 

A. Whether the WSSA in exempt could get jurisdiction interfere Congress 

enacted § 203(b)(5) of the Immigration and Nationality Act (‘INA”) for EB 

5 program investors? 

B. Whether COA erred affirmed for this case with WSSA jurisdiction in 

exemption from RCW 21.040? 

C. Whether the Trial Court erred striking GOCH’s answer & affirm summon? 

D. Whether Supreme Court review de novo for an initial Temporally restrain 

order which violated constitution law?  

E. Whether RCW 25.15.386 “Right to bring action” for Washington State 

RCW limit Liability company should be applied? 

F. Whether the COA erred relied for 15 U.S.C. § 77r which not applied in EB 

5 case.  

 

 

 

 

IV. ISSUES PRESENTED WITH LEGAL ARGUMENT 

-
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(a) The Trial Court Improperly Conflated the WSSA, SEC and Immigration and 

Nationality Act (INA). Neither Securities Exchange Commissioner (“SEC”) nor 

Washington State Security Act (“WSSA”) have jurisdiction to hearing & allegation 

due an EB 5 investment are not a “security” at all in this case: 

(a1) Plaintiffs as an EB 5 applicants intend to obtain a permanent US residency is an 

entirely non-monetary benefit which cannot reasonable be characterized as a “profit,” 

and is non-transferable, only conferring value to the recipient. Similar to Forman, EB-5 

investors are motivated by their desire to “use or consume” something, in this case the 

benefits and privileges of U.S. permanent residency. When if Plaintiffs complaints not a 

foundation based on “securities” then WSSA or SEC have no jurisdiction or ground to 

pursuit. Frederikson v. Poloway, 637 F.2d 1147, 1153-54 (7th Cir.), cert. denied, 451 U.S. 

1017 (1981) (dismissal because no security involved).    

In this case is most analogous to United housing Foundation, Inc. v. Forman, 421 

U.S. 837 (1975)* where the Supreme Court found that the “investment” was motivated 

overwhelmingly by non-monetary factors and therefore not a security. In United Housing 

Foundation, Inc. v. Forman a case concerning the offer and sale of interests in a cooperative 

housing project, the Court made it clear that the desire to secure income or profit is a 

determining factor in whether allocated funds can be appropriately characterized as an 

“investment.” In addition, the Court determined that such interests were not “securities,” 

partly because “the investors were attracted solely by the prospect of acquiring a place to 

live, and not by financial returns on their investments (emphasis added).” Nevertheless, the 

Trial Court effectively disregarded this case clear subjective motivation, Housing 

Foundation, Inc. v. Forman, 421 U.S. 837 (1975)* thrusting Forman to the side, and instead 

focusing on post-Forman rulings - S.E.C. v. Goldfield Deep Mines Co. of Nevada, 758 

F.2d 459, 463-64 (9th Cir. 1985) and S.E.C. v. Aqua- Sonic Prods. Corp., 687 F.2d 577 

(2d Cir. 1982), cert. denied, 459 U.S. 1086 (1982), both of which held that investments 

made primarily for tax benefits satisfied the expectation of profits prong under Howey. 

 

https://scholar.google.com/scholar_case?case=14782710950687397582&q=move+to+dismiss+for+lack+of+subject+matter+jurisdiction&hl=en&as_sdt=4,48
https://scholar.google.com/scholar_case?about=3599849460059475674&q=move+to+dismiss+for+lack+of+subject+matter+jurisdiction&hl=en&as_sdt=4,48
https://scholar.google.com/scholar_case?about=3599849460059475674&q=move+to+dismiss+for+lack+of+subject+matter+jurisdiction&hl=en&as_sdt=4,48


PETITION FOR DISCRETIONARY REVIEW   11 

 

(a2) The EB-5 program as a Federal question jurisdiction under 28 U.S.C. §1332 vest 

Federal Court with limited jurisdiction to hear cases that “arise under” federal law.  

The COA stated that Washington State have general jurisdiction but not for 

Congress enacted with indication. Teamasters Nat’l Auto. Transporters Indus. Negotiating 

Comm. V. Thora, 328 F.3d 325, 327 (7th Cir.2003) (“Federal Courts are Courts of limited 

jurisdiction and may only exercise jurisdiction where it is specifically authorized by federal 

statute.”) and EB-5 as Federal question jurisdiction that WSSA can not substituted.  

 

(a3) The COA may erred for Federal completed diversity jurisdiction in this case and 

lack of personal jurisdiction issue, as below that WSSA should have no jurisdiction.  

Article III, section 2 of the U.S. Constitution provided the basic framework for 

diversity jurisdiction, with this case four of plaintiff Liu Yuen Lu with expired limited 

permanent resident card (“expire green card”), Pan Ai Hua (“expired green card”), Pan 

Zhong Yuan  (“People Republic of China Citizen “PRC citizen”) and Zhang Peng (“PRC 

Citizen”) vs. Defendants of Great Ocean Capital Holding LLC**, Chen Huy Ying (U.S. 

Citizen) and Xue Ping Wang* (permanent resident card) (Appendix L1). 

**Great Ocean Capital Holding LLC have 4 managing member 1. Liu YanLu 

(“expire green card”) live in Washington State Snohomish County, 2. Pan Ai Hua (“expire 

green card”)” live in Washington State, Snohomish County 3. Chen Huy Ying ( U.S. 

Citizen ) 4. Wang Xue Ping (permanent resident card).  

This is completely a diversity jurisdiction with multiple Plaintiffs or multiple 

Defendants with domicile. This also need to be addressed that two Plaintiffs with PRC 

nationality and domicile at Toronto, Ontario, Canada and both of them refused to attend 

Defendants Counsel “deposition” for both of them cannot get visa to come in U.S.A that 

are a lack of personal jurisdiction also.  

(a-4) There being no grounds whatsoever for asserting general jurisdiction, when 

cause of action Federally with Congress indicates. WSSA lack of jurisdiction at all. 

Foxhall Realty Law Offices, Inc. v. Telecomm. Premium Servs., Ltd., 156 F.3d 432, 

435 (2d Cir. 1998) (citation omitted) State Court are court of general jurisdiction and are 

accordingly presumed to have jurisdiction over federally –created cause of action unless 

http://www.law.cornell.edu/constitution/articleiii
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Congress indicates otherwise, whereas federal courts are court of limited jurisdiction which 

thus require a specific grant of jurisdiction.”) abrogated on other grounds by Grable & 

sons Metal Products, Inc. V. Darue Eng’s & Mfg., 545 U.S. 308 (2005). 

Jurisdiction is the power and authority of the Court: The motion could be brought 

up in any time under lack of subject matter jurisdiction of a Federal question jurisdiction, 

neither procedural law nor substantive law. It is simply a limitation on the power of a court 

to act as a court. 

 

(b) The Trial Court erred ruling with WSSA jurisdiction, in fact of all Plaintiffs knew 

that The WSSA be exempted from RCW 21.040 by Private Placement Memorandum 

(“PPM”) at (Appendix I1- page 13) which for both parties signed and agreed: 

 

Please refer to PPM which clearly notice & stated that WSSA be exempted from RCW 

21.20.040  

 

FOR WASHINGTON RESIDENTS: THIS OFFERING HAS NOT BEEN REVIEWED 

OR APPROVED BY THE WASHINGTON SECURITIES ADMINISTRATOR, AND 

THE SECURITIES OFFERED HAVE NOT BEEN REGISTERED UNDER THE 

SECURITIES ACT (THE “ACT”) OF WASHINGTON CHAPTER 21.20 RCW AND 

MAY BE TRANSFERRED OR RESOLD BY RESIDENTS OF WASHINGTON ONLY 

IF REGISTERED PURSUANT TO THE PROVISIONS OF THE ACT OR IF AN 

EXEMPTION FROM REGISTRATION IS AVAILABLE. THE INVESTOR MUST 

RELY ON THE INVESTOR’S OWN EXAMINATION OF THE PERSON OR ENTITY 

CREATING THE SECURITIES AND THE TERMS OF THE OFFERING, INCLUDING 

THE MERITS AND RISKS INVOLVED, IN MAKING AN INVESTMENT DECISION 

ON THESE SECURITIES. 

When if a “securities” be registered for WSSA, the administrator refers to the office 

or agency that has complete responsibility for administrating the securities laws of the State. 

Then this person has jurisdiction over the registration of professionals and securities, make 

rules and issue orders, and deny suspend, or revoke registrations. The administrator can be 

where the offer is made, received, and acted on. At this case that WSSA be exempted and 
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no registered in Washington State or national wide, therefore WSSA or SEC can’t have 

jurisdiction at all. 

 

(c) The COA Court erred stated GOCH’s challenges to the Trial Court’s 

orders striking GOCH’s answer and determining Pan was entitled to rescission of her 

investment are similarly without merit. 

 

As discuss above about PPM of EB 5 jurisdiction, which will not allow rescission 

for EB 5 investment when their EB 5 application of I-526 be presented into USCIS. The 

truth circumstance that CHENS even agreed to return Pan’s EB 5 investment if Plaintiff 

withdraw their EB 5 Permanent Resident Card application, but Plaintiffs refused with 

because they want both “green card” and required “investment return”, which gives no 

alternative for only CHEN break Congress enacted § 203(b)(5) of the Immigration and 

Nationality Act U.S.C. § 1153. Plaintiff required CHENS return their I-526 fund in secret, 

which CHENS refused. As a designator of USCIS approval Regional center LLC must 

obey restrict law.  

When jurisdiction consistently has been raised up in Trial Court, but Trial Court 

consistently ‘ignored” and biased adopt opposite Counsel’s propose order without judge 

own burden. The law clearly said when jurisdiction be brought up then must be hold and 

jurisdiction can not be conferred. " Entick v. Carrington, 19 Howell's St. Tr., Col. 1029, 

1065-1066 (1765). "Once jurisdiction is challenged, the Court cannot proceed when it 

clearly appears that the Court lacks jurisdiction, (with this case when the TRO was issued 

there was no service of the complaints and or summon served yet under due process 

violated with Connecticut vs. Doehr of 14th amendments. "The law requires proof of 

jurisdiction to appear on the record of the administrative agency and all administrative 

proceedings." Hagans v Lavine 415 U. S. 533. Melo v. US, 505 F2d 1026. The court has 

no authority to reach merits, but, rather, should dismiss the action."  

 

(d)The Supreme Court review de novo when initialed a TRO be void from Ex Parte 

of Washington Superior Court at December 8, 2015, which violated United State 

constitution laws for due process clause 14th amendment and the Trial Court judge 
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issue preliminary injunction order lack of personal & subject jurisdiction.  

 

d-1. Plaintiff filed Summon & Complaint with Case Number: 15-2-28694-3 at 

November 30, 2015 (docket No. 1), Plaintiffs intend to hold personal service Summon & 

Complaint until December 11,2015 after Ex Parte TRO be granted at December 8, 2016 

(Appendix jj). Because their intention clearly to stopped Defendants’ fair chance for TRO 

hearing, which violated constitution law  

d-2 During the Trial Court convert TRO to preliminary injunction under lack of personal 

and subject jurisdiction and venue. Judge Suzanne R. Parisan biased and with her own pen 

crossed out “this court with personal & subject matter jurisdiction and venue” to issued her 

order, meaning she may have no jurisdiction to grant her preliminary injunction order 

(Appendix K1). therefore, that order must be void for CR 60 (b) (3)(5). 

 

(e)The COA erred no considering for a Washington State RCW limit Liability company 

RCW 25.15.386                                                      

The COA erred stated “CHENS” own a majority interest in GOCH and 

Respondents Yanlu Liu and Ai Hua Pan, husband and wife, own a minority interest” but 

not applied with Washington State RCW limit Liability company RCW 25.15.386:                                                      

 

RCW 25.15.386    Right to bring action.                                                                                                  

A member may bring a derivative action to enforce a right of a limited liability 

company if:  (1) The member first makes a demand on the members in a member-managed 

limited liability company, or on the managers of a manager-managed limited liability 

company, requesting that they cause the limited liability company to bring an action to 

enforce the right, and the managers or other members do not bring the action within a 

reasonable time; or (2) A demand would be futile. 

Plaintiff filed a lawsuit with violated RCW 25.15.386 The Plaintiffs of “LIU” is 

both Plaintiffs and Defendants position. LIU brought up this case must be futile.  
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(f) The COA erred relied for 15 U.S.C. § 77r(c)(1)(A)(i) that State should retain 

jurisdiction but since The EB 5 program not in connection with “securities”, 

therefore, neither SEC nor WSSA have jurisdiction: 

15 U.S.C. § 77r (c) Preservation of authority  

 

(1) Fraud authority Consistent with this section, the securities commission (or any agency 

or office performing like functions) of any State shall retain jurisdiction under the laws of 

such State to investigate and bring enforcement actions, in connection with securities or 

securities transactions [2]  

Please noted: 15 U.S. Code § 77r (a) (1) (A)(B) - Exemption from State regulation of 

securities offerings should only apply for Securities                                                                                                                                                     

Pursuant 15 U.S. Code § 77r (a) Scope of exemption Except as otherwise provided in this 

section, no law, rule, regulation, or order, or other administrative action of any State or any 

political subdivision thereof — (1) requiring, or with respect to, registration or qualification 

of securities, or registration or qualification of securities transactions, shall directly or 

indirectly apply to a security that— (A) is a covered security; or (B)  will be a covered 

security upon completion of the transaction; 

Pursuit 15 U.S.C. § 77r(a)(2)(A)(B) 

(2) shall directly or indirectly prohibit, limit, or impose any conditions upon the use of—  

(A)  with respect to a covered security described in subsection (b), any offering document 

that is prepared by or on behalf of the issuer; or 

(B)  any proxy statement, report to shareholders, or other disclosure document relating to 

a covered security or the issuer thereof that is required to be and is filed with the 

Commission or any national securities organization registered under section 78o–3 of this 

title, except that this subparagraph does not apply to the laws, rules, regulations, or orders, 

or other administrative actions of the State of incorporation of the issuer; or 

 

Pursuit 15 U.S.C. § 77r(a)(3)(b)(A)(B)(C) 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1574008798-1210525349&term_occur=72&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1283237621-452767504&term_occur=157&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-80204913-467546721&term_occur=4&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-80204913-467546721&term_occur=5&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/uscode/text/15/77r#fn002021
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-80204913-467546721&term_occur=1&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/uscode/text/15/77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1574008798-1210525349&term_occur=67&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1574008798-1210525349&term_occur=68&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=60&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=61&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=62&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=63&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1444149071-467546720&term_occur=1&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=64&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1283237621-452767504&term_occur=153&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/uscode/text/15/77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-80204913-467546721&term_occur=2&term_src=title:15:chapter:2A:subchapter:I:section:77r
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(3)  shall directly or indirectly prohibit, limit, or impose conditions, based on the merits of 

such offering or issuer, upon the offer or sale of any security described in paragraph (1). 

(b) Covered securities For purposes of this section, the following are covered securities:  

(1) Exclusive Federal registration of nationally traded securities A security is a covered 

security if such security is—  

(A)  listed, or authorized for listing, on the New York Stock Exchange or the American 

Stock Exchange, or listed, or authorized for listing, on the National Market System of 

the Nasdaq Stock Market (or any successor to such entities); 

(B)  listed, or authorized for listing, on a national securities exchange (or tier or segment 

thereof) that has listing standards that the Commission determines by rule (on its own 

initiative or on the basis of a petition) are substantially similar to the listing standards 

applicable to securities described in subparagraph (A); or 

(C) a security of the same issuer that is equal in seniority or that is a senior security to a 

security described in subparagraph (A) or (B). 

(2) Exclusive Federal registration of investment companies                                                                

A security is a covered security if such security is a security issued by an investment 

company that is registered, or that has filed a registration statement, under the 

Investment Company Act of 1940 [15 U.S.C. 80a–1 et seq.]. 

This EB 5 case exempt register from WSSA and SEC and not classified as a 

“security” therefore 15 U.S.C. § 77r(c)(1)(A)(i) cannot applied neither WSSA or SEC have 

jurisdiction.  

 

 

 

 

 

 

 

 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1179159879-452767503&term_occur=85&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=65&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1574008798-1210525349&term_occur=69&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=66&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=67&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=68&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/uscode/text/15/77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1574008798-1210525349&term_occur=70&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1283237621-452767504&term_occur=154&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=69&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-926490416-467546722&term_occur=1&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=70&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=71&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=72&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-949122880-452767500&term_occur=73&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=15-USC-1340891848-452767507&term_occur=72&term_src=title:15:chapter:2A:subchapter:I:section:77r
https://www.law.cornell.edu/uscode/text/15/80a-1
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VII. CONCLUSION

Petitioner based on the foregoing facts, statutory authority herein and in the 

briefings on file with the Court, CHENS motion for should be granted for lack of personal 

& subject matter jurisdiction and venue on appeal.  

Respectfully submitted this 18th day of December 2018. 

______________________________ 

 By: HUY YING CHEN as Pro Se 

Dated: December 18, 2018 

At: Sammamish, Washington 
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and ZHONGYUAN PAN, husband and ) 
wife, residing in Ontario, Canada, ) 

Respondents, 

V. 

GREAT OCEAN CAPITAL HOLDING, 
LLC, a Washington limited liability 
company; HUY YING CHEN and 
XUE PING WANG, husband and wife, 
residing in Washington state; 

Appellants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 76576-1-1 

UNPUBLISHED OPINION 

FILED: October 15, 2018 

VERELLEN, J. - Great Ocean Capital Holding, LLC challenges the trial 

court's jurisdiction and authority to enter judgment on Zhongyuan Pan's claim 

under the Washington State Securities Act, chapter 21.20 RCW (WSSA). Great 

Ocean fails to establish the trial court lacked subject matter jurisdiction or either 

field or conflict preemption applies. 

Great Ocean also argues the trial court erred in granting summary judgment 

in Pan's favor but fails to establish the existence of a genuine issue of material 

fact. Great Ocean's other challenges to the trial court's orders striking Great 



No. 76576-1-1/2 

Ocean's answer and determining Pan was entitled to rescission of her investment 

are similarly without merit. 

Therefore, we affirm. 

FACTS 

Great Ocean is a United States Citizen and Immigration Service designated 

regional center for purposes of the EB-5 Immigrant Investor Program. Appellants 

Huy Ying Chen and Xue Ping Wang, husband and wife, own a majority interest in 

Great Ocean. Respondents Yanlu Liu and Ai Hua Pan, husband and wife, own a 

minority interest. Yanlu Liu and Ai Hua Pan are the parents of Zhongyuan Pan. 

Pan invested $519,500 in Great Ocean for the purpose of obtaining a visa 

through the EB-5 Program. The EB-5 Program allows foreign investors and their 

families to obtain residency in the United States. 

In November 2015, Pan and her parents filed a lawsuit against Great 

Ocean for breach of contract, fraudulent and negligent misrepresentation, violation 

of the WSSA, violation of the Consumer Protection Act, chapter 19.86 RCW, 

breach of fiduciary duty, and accounting.1 

The trial court entered orders granting partial summary judgment on Pan's 

WSSA claim, striking Great Ocean's answer and affirmative defenses, and 

entering findings of fact, conclusions of law, and judgment on Pan's WSSA claim. 

The principal amount of judgment was $519,500 for Pan's initial investment. 

1 Respondents' claims for breach of contract, fraud, and violation of the 
Consumer Protection Act were submitted for arbitration. Following partial 
summary judgment on Pan's WSSA claim, respondents voluntarily dismissed all 
other claims. 

2 
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Great Ocean appeals. 

ANALYSIS 

I. Jurisdiction 

Great Ocean contends the trial court lacked subject matter jurisdiction to 

render judgment in this case. 

We review whether a court has subject matter jurisdiction de novo.2 '"A 

judgment entered by a court that lacks subject matter jurisdiction is void."'3 

"As courts of general jurisdiction, superior courts have long had the 'power 

to hear and determine all matters, legal and equitable, ... except in so far as 

these powers have been expressly denied."'4 In light of this broad grant of subject 

matter jurisdiction, "courts may only find a lack of jurisdiction under compelling 

circumstances, such as when it is explicitly limited by the Legislature or 

Congress."5 

Here, the trial court decided Pan's WSSA claim. Washington State superior 

courts have subject matter jurisdiction to decide WSSA claims. And Great Ocean 

fails to offer any compelling authority that the trial court lacked subject matter 

jurisdiction to render judgment on Pan's WSSA claim. Oddly, Great Ocean cites to 

2 Dougherty v. Dep't of Labor & Indus., 150 Wn.2d 310, 314, 76 P.3d 1183 
(2003). 

3 Cole v. Harveyland. LLC, 163 Wn. App. 199, 205, 258 P.3d 70 (2011) 
(quoting Marley v. Dep't of Labor & Indus., 125 Wn.2d 533, 541, 886 P.2d 189 
(1994)). 

4 In re Marriage of Major, 71 Wn. App. 531, 533, 859 P.2d 1262 (1993) 
(alteration in original) (quoting State ex rel. Martin v. Superior Court, 101 Wash. 
81, 94, 172 P. 257 (1918)). 

5 Id. at 534. 

3 
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a federal regulation addressing preemption of state laws in the area of chemical 

facility anti-terrorism standards.6 Great Ocean makes the conclusory argument 

that a state trial court does not have jurisdiction over matters touching on 

immigration. But this is not an immigration case, and Great Ocean cannot 

establish lack of subject matter jurisdiction simply because of Great Ocean's 

status as a United States Citizen and Immigration Service designated regional 

center or the nature of the EB-5 program. 

The trial court did not lack jurisdiction to render judgment against Great 

Ocean on Pan's WSSA claim. 

II. Preemption 

Great Ocean argues the trial court's authority to enter judgment on Pan's 

WSSA claim is preempted by federal law. 

A state law can be preempted in two ways: (1) field preemption (express or 

implied) or (2) conflict preemption.7 "If Congress indicates an intent to occupy a 

given field (explicitly or impliedly), any state law falling within that field is 

preempted; even if Congress has not indicated an intent to occupy a field, state 

law is still preempted to the extent it would actually conflict with federal law."8 

"Such a conflict occurs (1) when compliance with both laws is physically 

6 See Br. of Appellant at 22-23 (citing 6 C.F.R. § 27.405). 
7 lnlandboatmen's Union of the Pac. v. Dep't of Transp .. 119 Wn.2d 697, 

701,836 P.2d 823 (1992). 

8& 

4 
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impossible, or (2) when a state law stands as an obstacle to the accomplishment 

and execution of the full purposes and objectives of Congress."9 

Here, Great Ocean fails to establish field preemption. The federal statutes 

cited by Great Ocean do not expressly or impliedly address a Washington State 

superior court's authority to hear a WSSA claim.10 

As to conflict preemption, Great Ocean argues the return of Pan's 

investment stands as an obstacle to the purpose of the EB-5 program to foster 

foreign investment and job creation. But Great Ocean fails to cite any compelling 

authority to support this argument. 

Additionally, under 15 U.S.C. § 77r(c)(1)(A)(i}, states retain the authority 

"under the laws of such [s]tate to investigate and bring enforcement actions, in 

connection with securities or securities transactions ... with respect to-fraud or 

deceit." 

We conclude Pan's WSSA claim is not preempted by federal law. 

Ill. Partial Summary Judqment-WSSA Claim 

Great Ocean contends the trial court erred in granting partial summary 

judgment on Pan's WSSA claim. 

We review an order granting summary judgment de novo. 11 "The moving 

party has the burden of showing that there is no genuine issue as to any material 

9 !IL at 702. 
10 See Br. of Appellant at 27 (citing 15 U.S.C. § 771(a)(1) (Federal Energy 

Administration Comptroller General, powers and duties)). 
11 CR 56(c); Ranger Ins. Co. v. Pierce County. 164 Wn.2d 545, 552, 192 

P.3d 886 (2008). 

5 
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fact."12 A response to a summary judgment motion "'must set forth specific facts 

showing that there is a genuine issue for trial."'13 

"To establish liability under the WSSA, the purchaser of a security must 

prove that the seller and/or others made material misrepresentations or omissions 

about the security, and the purchaser relied on those misrepresentations or 

omissions."14 

On May 6, 2016, Pan filed a motion for partial summary judgment on her 

WSSA claim. Specifically, Pan requested "an Order holding that: (1) The 

statements in the Private Placement Memorandum ("PPM") were materially 

misleading; (2) That Plaintiffs' reliance on the statements made in the PPM was 

reasonable."15 

The court addressed the two issues separately. On June 3, 2016, the trial 

court granted Pan's motion for partial summary judgment as to the first issue and 

determined Great Ocean's statements in the PPM that it "had secured an [e]ighty 

(80) year lease with the Port of Longview were material, false, and misleading."16 

On September 27, 2016, the court granted the motion as to the second issue and 

12 Indoor Billboard/Wash .• Inc. v. lntegra Telecom of Wash .• Inc., 162 
Wn.2d 59, 70, 170 P.3d 10 (2007). 

13 State v. Mandatory Poster Agency, Inc., 199 Wn. App. 506, 517, 398 
P.3d 1271 (quoting CR 56(e)), review denied, 189 Wn.2d 1021 (2017). 

14 Stewart v. Estate of Steiner, 122 Wn. App. 258, 264, 93 P.3d 919 (2004) 
(citing RCW 21.20.010(2)). 

15 Clerk's Papers (CP) at414-15. 
16 CP at 2062. 

6 
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determined "Pan [r]easonably relied on materially false and misleading statements 

set forth in the PPM."17 

"A 'material fact' is one 'to which a reasonable [person] would attach 

importance in determining his [or her] choice of action in the transaction in 

question."'18 A "misrepresentation" is a false statement regarding an existing 

fact.19 

Here, the PPM provides information about Great Ocean's investor-funded 

projects. At issue are the statements contained in the PPM concerning a lease 

with the Port of Longview and Great Ocean's plans to build a cold storage facility: 

The Project currently consists of approximately 65 acres of land for 
long term 80 years lease (40 years plus 40 years right's extension) 
from Port of Longview with 500,000 Sq. Ft. warehouse for further 
project re-development, that is entitled and ready for the construction 
of 500,000 Sq. Ft packinghouse and CA (Cold Atmospheres) cold
storage warehouse at Port of Longview, Washington.I20I 

The PPM also describes the packinghouse as "shovel ready."21 But in response to 

interrogatories, Great Ocean admitted that "Great Ocean and Huy Ying Chen did 

not enter into a contractually binding lease agreement with the Port of Longview."22 

Despite this response, Great Ocean argues the statements in the PPM were not 

17 CP at 1162. 
18 Guarino v. Interactive Objects. Inc., 122 Wn. App. 95, 114, 86 P.3d 1175 

(2004) (alterations in original) (quoting Aspelund v. Olerich, 56 Wn. App. 477, 481-
82, 784 P.2d 179 (1990)). 

19 Havens v. C & D Plastics. Inc., 124 Wn.2d 158, 182, 876 P.2d 435 (1994) 
(negligent misrepresentation claim). 

2° CP at 57. 
21 CP at 52. 
22 CP at 435. 

7 
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false because they had in fact entered into a "pre-contract" with the Port of 

Longview. 

Great Ocean's briefing rests on semantics rather than meaningful authority 

or argument. Great Ocean cites minutes from a February 26, 2013 meeting 

between Great Ocean and representatives from the Port of Longview and argues 

the meeting minutes constitute a "pre-contract."23 The meeting minutes 

memorialize that "[Port of Longview] agree lease maximum years for 80 years."24 

But the minutes also state "[Port of Longview] will provide a fair lease price," clear 

evidence that Great Ocean had not yet secured an enforceable lease. At the 

February 26, 2013 meeting, the lease was discussed, not finalized. 

As to materiality, Pan submitted a declaration stating, "If my father and I 

knew the statement from PPM and Chen were not true, we would not invest 

money into the project."25 

Great Ocean fails to establish the existence of a genuine issue of material 

fact as to whether the statements in the PPM were materially misleading. 

As to the second issue, whether Pan reasonably relied on the statements, 

under the WSSA, the investor must also show the reliance was reasonable "'under 

the surrounding circumstances."'26 In general, whether reliance is reasonable is a 

23 CP at 1208. 
24 CP at 1212. 
25 CP at 2078. 
26 Federal Home Loan Bank v. Barclays Capital, Inc., 1 Wn. App. 2d 551, 

565, 406 P.3d 686 (2017) (quoting FutureSelect Portfolio Mgmt.. Inc. v. Tremont 
Grp. Holdings. Inc., 175 Wn. App. 840, 868, 309 P.3d 555 (2013), affd, 180 Wn.2d 
954 (2014)), review granted, 190 Wn.2d 1018 (2018). 

8 
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factual inquiry.27 But "if reasonable minds could reach only one conclusion, 

summary judgment on this element is proper."28 

To determine whether reliance is reasonable, we apply the factors from 

Stewart v. Estate of Steiner.29 No individual factor is necessarily dispositive.30 

"The factors are: 

'(1) the sophistication and expertise of the plaintiff in financial and 
securities matters, (2) the existence of longstanding business or 
personal relationships; (3) access to the relevant information, (4) the 
existence of a fiduciary relationship, (5) concealment of the fraud, 
(6) the opportunity to detect the fraud, (7) whether the plaintiff 
initiated the stock transaction or sought to expedite the transaction, 
and (8) the generality or specificity of the misrepresentations. "'l31 l 

In opposition to Great Ocean's motion for summary judgment, Pan 

submitted a declaration that she "viewed Captain Chen as my uncle."32 She also 

stated, "Captain Chen was a family friend and at that time I did not have any 

reason to believe what he told us was not the truth."33 Pan acknowledged that she 

did some translating work for Great Ocean, but she stated she "did not create the 

content of the documents."34 "Ultimately, while I may have had access to some of 

Great Ocean's records, I did not have complete access to all of its records."35 

27 Jg, 

28 jg, 

29 122 Wn. App. 258, 93 P.3d 919 (2004). 
30 Barclays, 1 Wn. App. 2d at 568 (citing Stewart, 122 Wn. App. at 274). 
31 Id. (quoting Stewart, 122 Wn. App. at 274). 
32 CP at 2079. 

33 jg, 

34 CP at 2081. 
35 CP at 2082. 

9 
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On appeal, Great Ocean does not address the Stewart factors and does not 

specifically contend Pan failed to establish reasonable reliance. Rather, Great 

Ocean attempts to address reasonable reliance by arguing that Pan is barred from 

recovery under WSSA due to her various misrepresentations. But the individual 

arguments concerning Pan's alleged misrepresentations are conclusory and 

speculative.36 

First, Great Ocean argues Pan misrepresented her date of entry into the 

United States. Great Ocean speculates Pan had actual knowledge of the 

preliminary nature of the lease agreement because she happened to be in the 

United States at the time of the February 2013 meeting between Great Ocean and 

the Port of Longview. Great Ocean accurately cites Guarino v. Interactive Objects. 

Inc. for the proposition that actual knowledge would defeat a WSSA claim37 but 

fails to present specific evidence to support the contention that Pan was present at 

the meeting. 

Second, Great Ocean argues Pan misrepresented herself as a 

"sophisticated" and "accredited" investor in the subscription agreement she signed. 

In her declaration, Pan stated, "I did not have any reason to believe what [Chen] 

told us was not the truth" and "I assumed that Great Ocean had a lease."38 Great 

Ocean contends these statements reveal Pan was not a sophisticated or 

36 See Boquch v. Landover Corp .. 153 Wn. App. 595,610, 224 P.3d 795 
(2009)) ("a party resisting summary judgment cannot satisfy his or her burden of 
production merely by relying on conclusory allegations, speculative statements, or 
argumentative assertions"). 

37 122 Wn. App. 95, 113, 86 P.3d 1175 (2004). 
38 CP at 2079. 
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accredited investor because she "blindly invested $500,000.00 without conducting 

any due diligence."39 But Great Ocean provides insufficient citation to the record 

to establish a misrepresentation and insufficient citation to authority to establish 

that Pan's alleged misrepresentation bars recovery. This conclusory argument is 

not persuasive. 

Great Ocean fails to establish the existence of a genuine issue of material 

fact whether Pan's reliance on the statements in the PPM was reasonable. As a 

result, we conclude the trial court did not err in granting Pan's motion for partial 

summary judgment on the WSSA claim. 

IV. Striking Answer 

Great Ocean argues the trial court erred in striking its answer and 

affirmative defenses based on the failure to supplement its answers to discovery. 

We review a motion to strike made in conjunction with a motion for 

summary judgment de novo.40 

Before imposing a harsh discovery sanction, a trial court is required to 

consider the factors from Burnet v. Spokane Ambulance: 

A trial court may impose only the most severe discovery sanctions 
upon a showing that (1) the discovery violation was willful or 
deliberate, (2) the violation substantially prejudiced the opponent's 
ability to prepare for trial, and (3) the court explicitly considered less 
severe sanctions.I411 

39 Br. of Appellant at 37. 
40 Southwick v. Seattle Police Officer John Doe, 145 Wn. App. 292, 297, 

186 P.3d 1089 (2008). 
41 Teter v. Deck, 174 Wn.2d 207, 216-17, 274 P.3d 336 (2012) (citing 

Burnet v. Spokane Ambulance, 131 Wn.2d 484, 496-97, 933 P.2d 1036 (1997)). 

11 
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"Findings regarding the Burnet factors must be made on the record."42 

Here, the court sufficiently addressed the Burnet factors in its order striking 

defendants' answer and affirmative defenses entered on November 28, 2016.43 

We conclude the trial court did not err in granting the motion to strike. 

V. Judgment 

Great Ocean challenges the trial court's award of damages, arguing that 

Pan's failure to make a demand under RCW 21.20.430 precludes any award of 

damages. 

Under RCW 21.20.430(2): 

Any person who buys a security in violation of the provisions of RCW 
21.20.010 is liable to the person selling the security to him or her, 
who may sue either at law or in equity to recover the security, 
together with any income received on the security, upon tender of 
the consideration received, costs, and reasonable attorneys' fees, or 
if the security cannot be recovered, for damages. Damages are the 
value of the security when the buyer disposed of it, and any income 
received on the security, less the consideration received for the 
security, plus interest at eight percent per annum from the date of 
disposition, costs, and reasonable attorneys' fees. 

"The unambiguous language of RCW 21.20.430(2) provides that a 

defrauded seller may sue for rescission to recover the security."44 

42 J.g_,_at217. 
43 The court determined the violation was willful, the refusal to provide 

discovery frustrated the ability to prosecute plaintiffs' claims, the court's use of 
monetary sanctions was ineffective, and striking portions of the answer was the 
least harsh effective remedy available. 

44 Helenius v. Chelius, 131 Wn. App. 421,432, 120 P.3d 954 (2005). 

12 



No. 76576-1-1/13 

Here, the trial court concluded, "The purpose and intent of the remedies set 

forth in RCW § 21.20.430 is rescission of the investment," and Pan was entitled to 

a return of her initial investment of $519,500.45 

Great Ocean contends the trial court erred in determining Pan was entitled 

to rescission of her investment because she failed to demand a return of her 

investment prior to initiating her lawsuit.46 

RCW 21.20.430(4)(b) provides: 

No person may sue under this section if the buyer or seller receives 
a written rescission offer, which has been passed upon by the 
director before suit and at a time when he or she owned the security, 
to refund the consideration paid together with interest at eight 
percent per annum from the date of payment, less the amount of any 
income received on the security in the case of a buyer, or plus the 
amount of income received on the security in the case of a seller.47 

Great Ocean fails to point to any evidence it issued a written rescission 

offer to Pan. Rather, Great Ocean argues Pan was not entitled to judgment 

because she never demanded return of her capital contribution. Great Ocean 

does not cite any authority to support the argument that Pan must make a demand 

before filing a lawsuit under the WSSA. 

We conclude the trial court did not err in determining Pan was entitled to 

rescission and awarding a principal judgment amount of $519,500. 

45 CP at 1338. 
46 Although Great Ocean frames the issue in terms of the adequacy of the 

court's findings of fact, it is not a true sufficiency challenge but rather a 
restatement of Great Ocean's theory that Pan is not entitled to rescission. 

47 (Emphasis added.) 
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VI. Motion to Strike 

In Great Ocean's reply brief, Great Ocean renews its motion to strike 

respondents' brief. 

On March 15, 2018, Great Ocean moved to strike respondents' brief and to 

remand to the trial court for RAP 9.11 proceedings. On April 5, 2018, 

Commissioner Neel denied the motion and directed Great Ocean to include such a 

motion in its briefing to the panel. 

In the original motion, Great Ocean argued respondents improperly 

supplemented the record on appeal without complying with RAP 9.11. Great 

Ocean claimed the respondents improperly supplemented the record with 

evidence that Pan withdrew her EB-5 application and evidence that she demanded 

return of her investment prior to filing the lawsuit. 

Because respondents have not complied with RAP 9 .11, we decline to 

consider this evidence because it is not part of the record on appeal. 48 The 

absence of this evidence has no impact on the outcome of the merits of Great 

Ocean's appeal. 

48 Harbison v. Garden Valley Outfitters, Inc., 69 Wn. App. 590, 593-94, 849 
P.2d 669 (1993) ("RAP 9.11 is a limited remedy under which this court may direct 
that additional evidence may be taken if all of the following six criteria are met: 
(1) additional proof of facts is needed to fairly resolve the issues on review, (2) the 
additional evidence would probably change the decision being reviewed, (3) it is 
equitable to excuse a party's failure to present the evidence to the trial court, 
(4) the remedy available to a party through postjudgment motions in the trial court 
is inadequate or unnecessarily expensive, (5) the appellate court remedy of 
granting a new trial is inadequate or unnecessarily expensive, and (6) it would be 
inequitable to decide the case solely on the evidence already taken in the trial 
court.") (quoting RAP 9.11 (a)). 
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VII. Fees on Appeal 

Pan seeks fees on appeal under the subscription agreement and RAP 18.1. 

"RAP 18.1 (b) requires more than a bald request for attorney fees on 

appeal."49 The request must be accompanied by citation to authority, argument, 

and citation to the record. 50 

Here, Pan claims the subscription agreement contains a fee clause but 

provides no citation to the record identifying such a provision.51 

We deny Pan's request for fees on appeal. 

Therefore, we affirm. 

WE CONCUR: 

et-, q. 

49 Thweatt v. Hommel, 67 Wn. App. 135, 148, 834 P.2d 1058 (1992). 
50 Gardner v. First Heritage Bank, 175 Wn. App. 650, 677, 303 P.3d 1065 

(2013). 
51 See In re Estate of Lint, 135 Wn.2d 518, 532, 957 P.2d 755 (1998) 

(courts are not obligated "to comb the record" where counsel has failed to support 
arguments with citations to the record}. 
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XUE PING WANG, husband and wife, )  RECONSIDERATION 
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Appellants.  ) 

      ) 
 

Appellant Great Ocean through its counsel and appellant Chen pro se 

each filed a motion for reconsideration of the court’s October 15, 2018 opinion.  

Following consideration of the motions, the panel has determined they should 

be denied.  Now, therefore, it is hereby 

ORDERED that appellant Great Ocean’s and appellant Chen’s motions 

for reconsideration are denied. 
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·3· YANLU LIU and AI HUA PAN,· · · )

·4· husband an wife residing in· · )
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12· LLC, a Washington limited· · · )
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20· · · · · · · · · ·BEFORE THE HONORABLE

21· · · · · · · · · · ·CARLOS VELATEGUI
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·1· news or the local news with regard to EB5

·2· applications?· So he's just some guy who has a

·3· contract with your clients and he doesn't appear to be

·4· living up to the terms of the contract?· Do you have a

·5· contract dispute?

·6· · · · · · · · · MR. WARE:· Well, we also have a fraud

·7· under the Washington Securities Act.

·8· · · · · · · · · THE COURT:· And what's the fraud?

·9· · · · · · · · · MR. WARE:· The fraud is a material

10· misrepresentation in the PPM, which is the lease.

11· · · · · · · · · THE COURT:· But your evidence of the

12· existence or nonexistence of that -- of that lease is

13· hearsay.

14· · · · · · · · · MR. WARE:· But in addition, Your

15· Honor, that if in fact there was actually a lease, the

16· project would have started by now.

17· · · · · · · · · THE COURT:· Well, that's what you'd

18· like to argue.· I don't know that.

19· · · · · · · · · MR. WARE:· That is -- as someone

20· seeking a TRO, I don't need to definitively prove my

21· case.

22· · · · · · · · · THE COURT:· But you have to prove

23· irreparable injury.

24· · · · · · · · · MR. WARE:· Right.

25· · · · · · · · · THE COURT:· And you have to prove the
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·1· exigent circumstances.· Without that, you have

·2· nothing.

·3· · · · · · · · · MR. WARE:· The exigent --

·4· · · · · · · · · THE COURT:· Doehr versus Connecticut.

·5· There's a Ninth Circuit Court of Appeals that say

·6· contract disputes are unconstitutional and Mr.

·7· Kronenberg, a lawyer who got a prejudgment attachment

·8· on real estate, ended up being the defendant, as I

·9· recall, once the Court of Appeals said he had no right

10· to the attachment of the property on nothing more than

11· his complaint.

12· · · · · · · · · MR. WARE:· But if the escrow, if it's

13· in an escrow account, then it is not the --

14· · · · · · · · · THE COURT:· Is your client in charge

15· of the escrow account?

16· · · · · · · · · MR. WARE:· No.· And that's the

17· concern, is that my client has no access; doesn't even

18· know what's left in the escrow account.

19· · · · · · · · · THE COURT:· Mm.

20· · · · · · · · · MR. WARE:· But if it is truly an

21· escrow account, then it should be Ms. Pan's money --

22· funds in --

23· · · · · · · · · THE COURT:· So you want the court to

24· manage a contract dispute between these two parties?

25· · · · · · · · · MR. WARE:· This is not a contract

206 622 6875 I 800 831 6973 
production@yomreporting.com 
www. yom reporting .com 
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·1· dispute.· Again, Your Honor, it's still, it's a

·2· securities act --

·3· · · · · · · · · THE COURT:· Well, where is --

·4· · · · · · · · · MR. WARE:· -- violation.

·5· · · · · · · · · THE COURT:· Why doesn't the securities

·6· commission come in and grab the account if they think

·7· there's violations here?

·8· · · · · · · · · MR. WARE:· Because under the

·9· securities act an individual has a private cause of

10· action.

11· · · · · · · · · THE COURT:· So they just default to

12· individual private people?

13· · · · · · · · · MR. WARE:· Well, it depends on if the

14· --

15· · · · · · · · · THE COURT:· Or they don't have enough

16· yet to go after Mr. Chen?

17· · · · · · · · · MR. WARE:· Well, I don't know if

18· there's been an investigation, what the status of that

19· investigation is.

20· · · · · · · · · Again, if we limit it to the escrow

21· account.

22· · · · · · · · · THE COURT:· The problem you're having

23· is that the six figure number that's rolling around in

24· my brain for the bond you're going to have to post.

25· · · · · · · · · MR. WARE:· If it's limited --
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Private Placement Memorandums (” PPM”) 

Represented WSSA Exemption 



3 

*Excludes $40,000 per Unit for Offering costs and migration services. The retained United States
immigration attorney will separately charge immigration legal expenses. 

Our objective is to realize capital appreciation and income streams from our investments in the 
agricultural produce equipment and transportation. We pursuit that our investments will 
typically shorten the transportation channel with lower cost of agricultural produce export. We 
intend to invest only in projects where at least seven thousand four hundred ninety two (7,492*) 
or more U.S. jobs from direct, indirect and induce, can be created. (See “business for Objectives, 
Strategies and Proposed Activities”). There can be no assurance these objectives will be 
achieved. 

We are organized as a “private investment company” claiming exemptions from registration 
under Section 3(c) (9) of the Investment Company Act of 1940, as amended, and applicable state 
law or the applicable law of other non-U.S. jurisdictions. We are offering Units of Investing 
Membership Interest (the “Units”) to non-U.S. Persons and/or others who also qualify as 
“accredited investors” in accordance with Sections 4(2), 4(6), Regulation D Rule 506, and/or 
Regulation S Rule 903 of the Securities Act of 1933, as amended (the “Act”) and applicable state 
law or the applicable law of other non-U.S. jurisdictions. This document is our confidential 
private placement memorandum (this “Memorandum”). This is not a public offering. 

The Company has not been registered under the Act and may not be offered or sold in the United 
States or to U.S. persons unless the securities are registered under the Act, or an exemption from 
the registration requirements of the Act is available. Hedging transactions involving the Units 
may not be conducted unless in compliance with the Act. 

*The total jobs creation should be 7492 with 749 members’ investors allow but the company lower ratio
for only 196. 

*Minimum investment for non-U.S. Persons seeking an EB-5 immigration visa from USCIS may be increase
up to (2) Unit (USD $1,000,000) in the event our Sponsoring Member willing such maximum upon receipt 
of approval as a regional center by USCIS and if the facility is located within a Targeted Employment Area 
(TEA) or a Rural Area (RA). Units may also be otherwise fractionalized in our Sponsoring Member’s sole 
and absolute discretion. 

This investment involves a high degree of risk further described in the “Risk Factors” section 
of this Memorandum. Subscription of these securities should be considered only if you can 
afford a possible total loss of your investment. 

Neither the U.S. Securities and Exchange Commission nor any state securities commission nor 
any other jurisdiction authority has approved or disapproved of this offering or determined if 
this Memorandum is truthful or complete. Any representation to the contrary is a criminal 
offense. 

Price Commissions Other Fee & 
Expenses 

Proceed to fund 

Per Unit 500,000 0 40,000 500,000 

Minimum Investment 500,000 0 40,000 500,000 

Maximum Offering  1,000,000 (2 unit) 0 40,000 1,000,000 

Expanded Maximum  196 0 3,822,000     98,000,000 
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FOR VIRGINIA RESIDENTS: THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED, OR THE VIRGINIA SECURITIES ACT, BY REASON OF 
SPECIFIC EXEMPTIONS THEREUNDER RELATING TO THE LIMITED AVAILABILITY OF THE 
OFFERING. THESE SECURITIES CANNOT BE SOLD, TRANSFERRED, OR OTHERWISE DISPOSED 
OF TO ANY PERSON OR ENTITY UNLESS THEY ARE SUBSEQUENTLY REGISTERED OR AN 
EXEMPTION FROM REGISTRATION IS AVAILABLE. 

FOR WASHINGTON RESIDENTS: THIS OFFERING HAS NOT BEEN REVIEWED OR APPROVED 
BY THE WASHINGTON SECURITIES ADMINISTRATOR, AND THE SECURITIES OFFERED HAVE 
NOT BEEN REGISTERED UNDER THE SECURITIES ACT (THE “ACT”) OF WASHINGTON 
CHAPTER 21.20 RCW AND MAY BE TRANSFERRED OR RESOLD BY RESIDENTS OF 
WASHINGTON ONLY IF REGISTERED PURSUANT TO THE PROVISIONS OF THE ACT OR IF AN 
EXEMPTION FROM REGISTRATION IS AVAILABLE. THE INVESTOR MUST RELY ON THE 
INVESTOR’S OWN EXAMINATION OF THE PERSON OR ENTITY CREATING THE SECURITIES 
AND THE TERMS OF THE OFFERING, INCLUDING THE MERITS AND RISKS INVOLVED, IN 
MAKING AN INVESTMENT DECISION ON THESE SECURITIES. 

FOR WEST VIRGINIA RESIDENTS: THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED, OR THE WEST VIRGINIA UNIFORM SECURITIES 
ACT, BY REASON OF SPECIFIC EXEMPTIONS THEREUNDER RELATING TO THE LIMITED 
AVAILABILITY OF THE OFFERING. THESE SECURITIES CANNOT BE SOLD, TRANSFERRED, OR 
OTHERWISE DISPOSED OF TO, ANY PERSON OR ENTITY UNLESS THEY ARE SUBSEQUENTLY 
REGISTERED OR AN EXEMPTION FROM REGISTRATION IS AVAILABLE. 

FOR WISCONSIN RESIDENTS: THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED, OR THE WISCONSIN UNIFORM SECURITIES LAW, BY 
REASON OF SPECIFIC EXEMPTIONS THEREUNDER RELATING TO THE LIMITED AVAILABILITY 
OF THE OFFERING. THESE SECURITIES CANNOT BE SOLD, TRANSFERRED, OR OTHERWISE 
DISPOSED OF TO ANY PERSON OR ENTITY UNLESS THEY ARE SUBSEQUENTLY REGISTERED 
OR AN EXEMPTION FROM REGISTRATION IS AVAILABLE. 

FOR WYOMING RESIDENTS: THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER THE 
SECURITIES ACT OF 1933, AS AMENDED, OR THE WYOMING UNIFORM SECURITIES ACT, BY 
REASON OF SPECIFIC EXEMPTIONS THEREUNDER RELATING TO THE LIMITED AVAILABILITY 
OF THE OFFERING. THESE SECURITIES CANNOT BE SOLD, TRANSFERRED, OR OTHERWISE 
DISPOSED OF TO ANY PERSON OR ENTITY UNLESS THEY ARE SUBSEQUENTLY REGISTERED 
OR AN EXEMPTION FROM REGISTRATION IS AVAILABLE. WYOMING REQUIRES INVESTOR 
SUITABILITY STANDARDS OF A $250,000 NET WORTH (EXCLUSIVE OF HOME, FURNISHINGS, 
AND AUTOMOBILES), AND AN INVESTMENT THAT DOES NOT EXCEED 20% OF THE 
INVESTOR’S NET WORTH. 

NOTICE TO RESIDENTS OF OTHER U.S. JURISDICTIONS: THE INTERESTS OFFERED HEREBY 
HAVE NOT BEEN REGISTERED UNDER THE 1933 ACT, OR THE SECURITIES LAWS OF CERTAIN 
STATES AND ARE BEING OFFERED AND SOLD IN RELIANCE ON EXEMPTIONS FROM THE 
REGISTRATION REQUIREMENTS OF SAID ACT AND SUCH LAWS. THE INTERESTS ARE SUBJECT 
TO RESTRICTION ON TRANSFERABILITY AND RESALE AND MAY NOT BE TRANSFERRED OR 
RESOLD EXCEPT AS PERMITTED UNDER SAID ACT AND SUCH LAWS PURSUANT TO 
REGISTRATION OR EXEMPTION THEREFROM. THE INTERESTS HAVE NOT BEEN APPROVED 
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Temporally Restrain Order (“TRO”) issued at 

12.18.2015 













Appendix K1 

Judge Parisan’s permanent injunction order with lack 

of personal, subject matter jurisdiction and venue 
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and l'rcl iminar) Injunction: 

4. ·nlC Colllplaint llkd herein; 

Tri~\PORAI<Y rmSTRI\lNiNO OJWF.Ri 
ORDEH TOS!fOWCAUS I' 
flu v, t}r'!:al (Jrt(m Capirall-folding u.r -- 1 

MOhjL.\W 
7?7 lOXth Aven K" Nurtheo.lst. Smtt. llX'KI 

Rt'lld\"!J~. Washi~H~!ou 9llfJ04 
(dcSH 55-<i<dO 
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5. J).;fcndants' IZl:sponse in Opposiliun to lnjundion; 

6. Declaration of l luy Ying Chen 100 io Plaintiffs' i'v!o tion for Injunct ion: 

7. l'luintiff.,' Rcpiy ISO 1\.lotion i<H·i'reliminary Injunction: 

8. Rt:ply lkdaration of' Yanlu l.iu in Suppc1rl of' !'vioLiN! f'or Temporary Rcstrnining Order 

and Prcliminm·y hDunclion: 

9. Declat~nion of' / ,hongyuan Pan in Support of Motion Fn· Temporary Rl:~t rainiug Order 

and Preliminary !njundion; and 

I 0. Dcclar~llion ofJucl F. Murr:~y 

and finding good cause, NOW, TIIEREFORE: 

Plaintiffs' Motion f'or a Preliminary !J~junction is GR,\N'l'ED as follow>: 

Washington Stal\J Securities 1\ct (WSSA), violation ofWashint,>ton's Consumer 

Protection /\ ct. breach of contract, and brench of fi duciary duty t·cgarding Plaintiffs' 

invt:strnenl in Great Ocean C~piwlllolding, ! LC. This preliminary injunction 

spcc, ilically involves is~ucs related tl> Bonnie P:m 's investment pursuant to a subscription 

agreement ~he executed in .June 2014. 

3. ,\ s sl't fort.h in the Complaint, lhc Dcdaratic'n ofYan lu Liu, and Zhongyuan "Bonnie'' 

Pan, 7 hongyuan !>an inveswd S5J9,500.00 in to Great Ocean Capital ll olding, LLC as an 
p !A. il-l.{ili$ C~iM 1'1/14: 

EB -5 invcstor(!f:cmni) to the pro,iect' s success was an SO y~ar lease with the Port c>i' 

!,ongvicw thai Clwn as~;ertcd Great Ocean Cnpilnl fJolding, I..LC hnd s~curcd. ~i 
representations were also made in the PPM presented to Pan. ~::W!n1h i" tim .. 

·n:lvjPOgi\R Y RESTRAJ NI0't, ORDER! 

\JIWI'it 10 SHUW CAl'SE 
Liu r. ()rpm Oa:m Captal ffwlimg. U.r- ~ 

1\.ll lK JI,.._<\\\' 
·n: lO&lh f\n:nltt> Ntwthcm:t. Su:te ){1(10 

Bel!C\'lft:, w~•hint;_l.O)l ')~()04 
(·i25) ·.iS5-9>}10 
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4. Additionally. Plaintir!s have demonstrated that Dcf~:ndants have tnUlsf.:rred money 

between Great Ocean Capital Holding's ac~ount. Chen's pcr~onal account, the account of 

I 
I 

u defunct Alaska .LLC. and wired nwnks ovcrs-:.ns. A;; ofk!owmher '17. 20 I~ 

~~~lt:~ldenc==- tt-AV:t\1\ot 1e.·t 
5. Dcfcndmll Chen has conceded that Iklcndant{<~t secure'\ lease wilh the Port of 

Longview as set l'orth in the PPM and the bus iness plan submitted to the United States 

- Sl>-l-"1 

Customs and Immigration Services (USC IS") to designate the project ns a n.:gional 

center. 

-~~r 
6. Dclcndant Chen has further admitted that he has transferred investor fimds into Gr~.:at 

7. Finally Chen has admitted that he has used EB-5 invc;;tor funds to lease a boat,.~ 

S. l'la inti!ls have shown that Defendant~ have dqlo;;itcd large sums into Great Ocean 

9. 

$500 000 oo cwh 'fhi .~ i., the ..:X<lcl amount o[ tunds each ~~llilr'strnvcr-

c.cadv'' proj.:CL:;,-__... 

lllablc costs and a!Ji~:ncvs· fet;,'i1JBJ'+~-IlflH'filll=lttw-ti•itttd;-frtrud-nmh:TWtrshi'!Jgl~ --':;J.;f,<w:lW~A.G-b"tmmtinl10i\Vli'Sh mgt on's Consumer Prntccuon 1\ ct;-bt c:acli o.~fco r. trnet:----.._ 

I 0. Plaintiffs seck to maintai·n the status quo in relation to Bonnie Pan's investment of 

$519,500.00 pursunnt to her subscription agreement as an EB-5 inwstor. 

TEMI'OilAR\' 1\ESl'Ri\ININ<o URlJERI 
ORDW TO SHOW CAUSE 
Lw ·1•. Grl'al Octdn Cti/'r'rai Holdm,g. 1.1.('- J 

,\HlJ(j(.AW 

?T! 108th Avenue Northcm;t, Sti!h: 1..•.)00 
lkllcvur:, Washmt;tt~n '?fiC'\~<l 

<41)) 4S5~~'6i\J 

J2P 
I 

I .. I~ 
I 
I 
I 
! 

I 
I 
I 

cJ "' ,_) 
~~~~ 

I 
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[ [.No h:mn or prejudice to Defendants will r<'snlt to Dcofcndants from this preliminary 

injunction because Defendanls wen~ obligmctJ to maintain Bonnk Pan's invesum:nls in 

an escrow account until they could bt: released ro a specific "shovel ready'' project thnt 

would grant her EB-5 investor status, 

12. The Court is satisfied that Plain!iffB have c:;wblishcd a clear kgal and equitable right, a 

well-grounded fear of immediate invasion oCthm right. and that the acts cornplaint::d or 
will result in actual and subsumtial injury to Plainti!Ts ubscnt cmry of the preliminary 

inj llnctinn. 

with CR 52 and Cl\ 65; 

DEFJ':NDANTS GREAT OCEAN CAPITAL I !OLUING, LLC, HliY YING CI!EN, 1\ND 15 ! 
I XUE PING WANG, A.CTING BY i\ND/OR TH!WUG!r ANY OTHER PERSON OR F.NTrTY !61 . 

17 IA·N· D ALL OT!Jl.·:J{ P.LR. SC.lNS .IN. ' .. qCTl.VE C.(.·')NCFRT. OR PARTlC.lPA.TiON Wl.Til Tl!EI\i 

RECEIVING 1\CTUAL NOTICE OF THIS TEMPORARY RESTRAINING ORDER 13Y 
~ s I 

PEkSONAL SERVICE OR OTJJI.:I{\VlSE. ARE ALL HEREBY RESTRMNI.::IJ AND 
1\l 

20 

22 

24 

ENHHNED FROM THE FOLLOWING: 

(I) l J Defendants ar.: rcquir..;d to deposit into the Court Rcg:stry $519.500 .00 uo 

said accoum $5 l 9,500.00. Defendants, their agents. and all per:;ons acting in 

concert or particiratiun with Defendants or anyone having actual knowledge 

'11'MPO!V\RY ~ESTRA!NlNG ORfJF!li 
OfWH~ 1\) Sl !OW CA\!SE 
l.m \'. Grcm ();,··:!11/ (-'apitd.//a!;)ing, . l,U'- 4 

MOKiL . .\\V 
Ttl 10/'lth ,\w:nhe Nt:lllhi!<l;;t, Swk 2.0~!0 

HcHcYuc, W:mkngtun 91::004 
(•125\ 4S5--96J() 
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of this order $hall thcrcaflcr be enjoined from withdrawing. secreting, 

transferring. expending, or debiting :my funds from said designated account 

until furlhq order bv this Court. Defenclanls ohall cstt:hlish said account no 
c..\~<,.,rt. Qb W,lv't<.S v cA 

later thafDcccmbcr 21, 2015. Once said account is dcsi!:'.;nnted, Dckndants 

shall immediately tile documents with this co urt notifying it and Plaintiff-; o f 

the last t()ur digits or said ac:couul. 

DEFENJMNTS' COUNSEL OF RECOIW. 
(~/h. 

Done in open Court lhi~~Jh day of December 2015. 

Presented By: 

MDK l,aw: 

/I v----~ 
_Sf)_ . ···· --·-· 
JUDGE PARISIEN 

(SS~ 

'f~f.q 
Yese.rve..J 

i\UH~ j L..\W 

777 iO~th Avenue Nllrthcast Snitc .?0JG 
Hcf!cn w. Wasbmgtnn 9H004 

(425}455-·961 0 



Appendix L1 

Great Ocean Capital Holding LLC- Members list 

with share percentage 
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